Instructing an
Expert

A toolkit for lawyers and expert witnesses
in criminal cases involving children
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The rules around expert evidence can be found in
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APPROPRIATE EXPERTS

Take instructions Understand that their duty is to
from both sides ’\/\ the court and not to those
instructing them

Must be able to live up to

proof beyond their report. S "N Ask to see all the evidence

before deciding - based on

Have mental flexibility and be the evidence rather than the

willing to update their view in

letter of instruction.
the light of new evidence v‘
5 7
Are up to date and
Are capable of resisting undue f research aware
PIESSLIE from lawyers and Explain things in simple
steering a neutral path f and non-technical terms

- Experts have specific
“expertise - check'your

I You may need more than "":,
one expert if there are: * 8

expert is an eéxpert in the
L. area you need,

different things which §
need to be explained.” &




HOW TO ENSURE THE ADMISSIBILITY
OF EXPERT EVIDENCE

It is relevant to a It is needed to provide the The witness is
matter in issue in court with information competent to give
the proceedings likely to be outside the that opinion

court’s own knowledge and
experience



THE DUTY OF EXPERTS

The court’s duty is The expert’s duty is to
to achieve justice. help the court do this.



EXPERT CREDIBILITY

If there is a range of expert

opinion, explore where in

the range your expert’s

A opinion lies.
XY

ooy Peey

b@\“‘ I’eviewed
\ote
. wlevencs
uxplm ned

Scientific reliability

Ewdence
based

Fully

informed Reliable



POTENTIAL RED FLAGS

Lawyers: examine the

background of
potential experts
throughly, and

explore issues of

concern and discuss

this as early as

ﬁﬂ possible, befgre
/w accepting

71 Instructions.

with the expert.
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Experts: be honest
about any possible
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(s impact your

credibility, and do
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Leave no stone unturned!



DISCLOSING EVIDENCE

v,
THe [:"f EXAMINE ALL
’D(NC OF 1T- 360"

Experts need to ask
for lawyers to provide
complete disclosure
of the evidence they

will need.

Lawyers need
to provide all the
relevant evidence and
keep under review.



LETTER OF INSTRUCTION

Provides the legal

team with proof ’_/\ b

Sets out the

f\/— Issues that

of their steps and

requests. need to be
// o addressed.
Should include My [

the materials Nisclosed to the
listed below. .
/ background other side.

and evidence
provided.



Give details of the
expert’s qualifcations

1

EXPERT REPORT

7 = literature relied upon

Set out the facts

I
State an

understanding of

Summarise findings

duty to the court Male clesr
and provide /— which facts are
declaration of truth withits the
experts own
Name who carried out knowledge.
tests or experiments / (
Explain the range of expert
Give a statement the expert opinion and where the
understands their duty it the instructed expert sits

court and has complied with it



EXPERTS CAN EXPRESS A
DEGREE OF SUPPORT
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An expert can express a degree of support if the
evidence provided for that conclusion based on their
expertise in the field. The expert should:

e Emphasise that it is a subjective opinion;

* Make clear when there is an absence of an
objective criteria

e Express degree of support in conventional language
that is not designed to mislead; and

e Be prepared to explain and justify that degree of
support




EXPERT DECLARATION

An Expert should
set out the
following

declaration:
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SERVICE OF EXPERT EVIDENCE
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JOINT STATEMENTS AND
JOINT EXPERTS

The court may direct the experts on opposing sides of a
case to discuss the expert issues and prepare a
statement for the court of the matters on which they
agree and disagree, giving their reasons.

The Court can dictate that

there is only one expert on
} an issue at trial for all co-
\ defendants. Where the
N court gives a direction for a
single joint expert to be
k \ O/\ used, each of the co-
4_4

defendants may give

= O instructions to the expert.



WAYS TO CHALLENGE
EXPERT EVIDENCE




EXPERT GIVING EVIDENCE

When an expert comes to court they will be asked questions by:

The party who instructed them
(examination in chief): PRESENT

LOGICALLY

IDENTIFY
ISSVES IN
DISPVTE

WHAT IS | REFERENCE

PRODUCT of THE DATA
PROFESSIONAL vsSEp

OPINION

[ WHAT 1S
SCIENCE

Vs,
OPINION

The other party (cross-examination):

If possible, your expert
should be present when the
other expert gives evidence.



LETTER OF INSTRUCTION:
CONTENT TO CONSIDER

Explain precisely the issues the
Include a list of the evidence expert should focus on
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State clearly if there are / Explain the law
things that you do not want % succinctly and clearly

discussed with the client %
/

Include the funding requirements and
whether private or legally aided



Written by Shauneen Lambe and Greg Stewart
(GT Stewart) in collaboration with Katya Moran
and Laura Cooper at the Youth Justice Legal
Centre.
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Youth Justice Legal Centre yjlc.uk

The Youth Justice Legal Centre (YJLC) has been set up by the charity Just for Kids Law to provide legally accurate
information, guidance and training on youth justice law. YJLC is a centre of excellence on youth justice law, providing:
e Guidance and expertise on youth justice law to safeguard children’s rights in the youth justice system;

e A dedicated website with comprehensive information, legal resources and best practice guides for lawyers, judges,
magistrates, youth offending teams, professionals, children and families;

* Training on youth justice issues for lawyers and non legal professionals working with children;

e Free specialist legal advice for children, their families, youth offending teams, the judiciary and lawyers.

Just for Kids Law justforkidslaw.org
Just for Kids Law is a UK charity that works with and for children and young people to hold those with power to
account and fight for wider reform by providing legal representation and advice, direct advocacy and support, and
campaigning to ensure children and young people in the UK have their legal rights and entitlements respected and
promoted and their voices heard and valued.

Morrison & Foerster

Morrison & Foerster is a leading global law firm with 16 offices across the US, Europe, and Asia. Our clients include
some of the largest financial institutions, investment banks, and Fortune 100, technology, and life sciences
companies. Our lawyers are committed to achieving innovative and business-minded results for our clients, while
preserving the differences that make us stronger. The firm also has a long history of commitment to the community
through providing pro bono legal services, including litigating for civil rights and civil liberties, improving public
education for poor children, advocating for veterans, promoting international human rights, winning asylum for the
persecuted and safeguarding the environment.


http://yjlc.uk/
http://justforkidslaw.org/
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